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The relationship between feminism and the law is a paradox.  While the law has been responsive to feminist approaches and perspectives it has also demonstrated a resistance to feminist analyses.  This is especially true when feminism challenges fundamental legal norms, such as the neutrality of decision making or the continuing validity of traditional precedents.  

The Supreme Court decisions of Bliss v. Attorney-General of Canada, Brooks v. Canada Safeway, and Symes v. Canada allow for an examination of this paradox.  These cases are all generally concerned with women’s roles as mothers and illustrate the power of law to define women’s roles as mothers while revealing the opportunity for feminists to challenge the law’s power to define.

Bliss v. Attorney-General of Canada (1979)

Stella Bliss was fired while pregnant and wanted to claim unemployment insurance benefits following the birth of her child.  She asserted that she was available for work but could not find employment and therefore she should be entitled to unemployment insurance benefits.  She was denied unemployment insurance benefits because the Unemployment Insurance Act provided that a woman in Stella Bliss’s situation was entitled only to apply for maternity benefits.  However, Stella Bliss did not qualify for maternity benefits because she had not worked enough prior to the birth of her child.  She had worked long enough, however, to qualify for regular unemployment benefits.
Stella Bliss argued that because the Unemployment Insurance Act made it harder for a pregnant worker to get unemployment insurance benefits, and because only women can become pregnant, it contravened the guarantee of equality under the Canadian Bill of Rights.  

In both the Federal Court of Appeal and the Supreme Court of Canada, the judges concluded that “any inequality between the sexes in this area is not created by legislation but by nature.”  This statement about law and nature reveals the law’s continuing power to undermine feminism’s equality goals.

First, the decision demonstrates court’s deferential stance towards legislation enacted by Parliament.  The Court stated that it was not called upon to consider the wisdom of the legislation so long as the statutory conditions were “relevant” within the unemployment insurance scheme.  This language demonstrates how legal method, particularly in the pre-Charter era tended to narrow issues in order to exclude policy considerations and to defer to the legislature.  In the pre-Charter era the role of courts as interpreters, not makers, of law often resulted in such choices.  It is clear that these choices seriously limit the success of feminist claims – claims that challenge legislation and require a broader analysis of the context and its impact on women.

Bliss also illustrates more subtle judicial choices.  In emphasizing that Stella Bliss’s inequality was “created by nature,” the Court identified the problem in terms of what is “natural” for women and men.  What the Court defined as “natural” for women also made women different in law from men.  The Court’s characterization deftly defined equality so as to exclude any aspects of women’s experiences that differ from those of men.  In other words, if being pregnant is something that happens to only one sex, then differential treatment (including less favourable treatment) cannot offend legal guarantees of equality in the Canadian Bill of Rights.  In this way, men are the norm, and women are entitled to equality when they are the same as men, but not when they are different from them.  

Although no one disputes that women become pregnant and men do not, the consequences of this difference in reproductive capacity are arguably less “natural” and more “socially constructed.”  Thus, arrangements that either inhibit pregnant women’s participation or fail to provide adequate support for them are social and legal constructions of pregnancy and mot necessarily “natural” conditions.  Legislation that precludes a woman from qualifying for unemployment benefits after the birth of her child, but at a time when she was available for work but unemployed, reveals a social construction of pregnancy that makes all mothers unavailable for work in the weeks immediately after the birth of a child.  It also reinforces a mother’s private responsibility for the birth of her child.  What is significant, therefore, about the Court’s decision is its ability to subsume both the biological features of pregnancy, as well as the legal construction of pregnancy pursuant to legislation, into a characterization of what is “natural.”

The result of the case was that Stella Bliss’s claim to inequality had to be tested by comparing her to all non-pregnant workers, including both women and men.  In the words of the Federal Court, “[if the Unemployment Insurance Act] treats unemployed pregnant women differently from other unemployed persons, be they male or female, it is, it seems to me, because they are pregnant and not because they are women.”  Stella Bliss’s case did not involve a comparison between women and men, but rather a comparison between pregnant (women) workers and non-pregnant (men and women) workers.  According to the Court’s argument, it was not relevant that only women may become pregnant, and Stella Bliss’s adverse treatment under the unemployment insurance legislation, therefore, did not constitute an infringement of the sex-equality guarantee of the Canadian Bill of Rights.

Brooks v. Canada Safeway (1989)

The group disability insurance plan at the workplace of Susan Brooks provided benefits based on 67 per cent of an employee’s regular weekly earnings in the preceding twelve weeks, for all employees who qualified for disability benefits.  Pregnancy was treated differently.  Pregnant employees were not required to cease work during or immediately after the birth of a child.  However, those who chose not to work, or who were obliged for health reasons not to work, were not entitled to any coverage under the disability insurance plan during a period commencing ten weeks prior to and ending seven weeks after the birth of the child.  During this period, pregnant employees who ceased to work were entitled only to unemployment insurance benefits, based on 60 per cent of their average weekly earnings for the previous twenty weeks of employment. 
Thus, the disability insurance plan provided more attractive benefits to employees who temporarily interrupted their employment for any reason other than pregnancy.  In addition, some pregnant employees were not able to qualify for maternity benefits that were provided pursuant to unemployment insurance because of the qualifying period of twenty weeks, while employees who were temporarily disabled could qualify for benefits under the plan after only twelve weeks of employment.  Ms. Brooks and her colleagues, all of whom were pregnant, were denied disability benefits under the group disability insurance plan.

The Supreme Court held that “Bliss was wrongly decided or, in any event, that Bliss would not be decided now as it was decided then . . . It is only women who bear children; no man can become pregnant . . . It is difficult to conceive that distinctions or discriminations based upon pregnancy could ever be regarded as other than discrimination based upon sex . . . Distinctions based on pregnancy can be nothing other than distinctions based on sex.”

In addition to welcoming the positive results in Brookes, especially in comparison to the decision in Bliss, it is important for feminists to examine the underlying choices behind the reasoning.  It may be significant that the claim was denied in Bliss where public funds were at issue, while the claim was successful in Brookes when a private benefit scheme was affected.  Despite the Court’s comments in Brookes about the importance of reproduction for society as a whole, nothing in the Court’s reasoning fundamentally shifted the disproportionate responsibility for reproduction that currently exists between women and men or between women and society as a whole.  Women’s employers, through their workers’ disability insurance plans, are now required to treat pregnant women equally – an obligation that may have only indirect effects on individual men or on society.

While workers with a temporary disability and pregnant women workers may have conditions that prevent them from working for a short period of time, any other analogy between a disability and pregnancy seems questionable.  To compare pregnancy, which is a positive and life-giving experience for women, with a temporary disability, which interrupts work activity and if often considered to be a negative, sometimes even life-threatening, circumstance seems problematic.  The use of such an analogy reveals the power of law to require women’s claims to conform to existing legal categories, usually based on male norms, in order to succeed.  Whether feminist claims are denied or affirmed, it is the law’s power that defines the only available choices.  As Diana Majury argues, “[the] imposition of an equality model can tend to obscure or distort the realities of women’s lives and the inequalities as they are experienced by women  . . .  For example, [it is] a distortion to characterize the problem of women losing their jobs because of pregnancy as a problem with disability benefits . . . the problem is not the rules regarding disability benefits, it is an unwillingness to accommodate pregnancy within the paid labour force . . .”

In this way, the feminist challenge to law is constrained by the legal choices that are available.

Symes v. Canada (1993)

Beth Symes, a self-employed lawyer, claimed to be entitled to deduct her child-care expenses as “business expenses” under the Income Tax Act.  Although legislation permitted the deduction of child-care expenses up to a defined level, Symes claimed a right to deduct a larger sum as a “business expense,” arguing that her expenses for the care of her two children were incurred in producing income and therefore permitted according to the legislation definition.  

At the Supreme Court of Canada the majority held that there was no violation of the section 15 equality provision of the Charter.  The two women judges dissented.  It is interesting to consider the similarity of the approaches that are evident in Bliss and in Symes.  Just as the Court deferred to Parliament in Bliss, the Courts in Symes “virtually immunized all tax law from Charter scrutiny in the name of deference to Parliament.”  It is also clear that the litigation effectively narrowed issues about the costs of child care.  The focus of Beth Symes’s claim permitted no examination of the consequences for caregivers of current child-care arrangements, including the exploitation of domestic workers through long hours and low wages.  Just as the Bliss case involves a narrowing of the issues, Symes also demonstrates a narrow focus on one aspect of child-care policy and characterizes the broader context as “irrelevant” to the legal analysis of the case.

Another similarity between the two cases is found in the Supreme Court’s assessment of the section 15 equality claim in Symes:


“We must take care to distinguish between effects which are wholly caused, 
or are contributed to, by an impugned provision, and those social circumstances which exist independently of such a provision . . . [We agree that Beth Symes has] overwhelmingly demonstrated how the issue of child care negatively affects women in employment terms.  Unfortunately, proof that woman pay social costs in not sufficient proof that women pay child care expenses.  These social costs, although very real, exist outside of the Income Tax Act . . . [emphasis added].”

This comment seems to suggest that it is not law, but “social arrangements’ that create the inequality.  Such a conclusion seems remarkably similar to the characterization in Bliss that it is not the law, but “nature,” that is responsible for the inequality.  In both cases, of course, the law is not only reflecting, but also reinforcing, the status quo in gendered social relationships.

In addition, the majority judgment in Symes accepted, rather than challenged, the traditional dichotomy between the workplace and between family and personal activities.  Such a distinction reflects the personal dichotomy in law, and in particular, the traditional gendered divisions of labour in which men work outside of the home while women have primary responsibility for home and child care, even when they also work outside the home.  In this context, the definition of “business expenses” for tax purposes has traditionally reflected the activities of business men.  As Audrey Macklin argues, “as long as business has been the exclusive domain of men, the commercial needs of businesses has been dictated by what men (think they) need to expend in order to produce income [including club fees, leased cars, and other similar expenses] . . . [Since] men have (until very recently) been the only people engaging in business, it is easy enough to conflate the needs of businessmen and the needs of business  Women’s needs in doing business will necessarily be different, and one might reasonably demand a reconceptualization of “business expenses” that reflects the changing composition of the business class.  
Finally, just as in Bliss, there are problems with the comparisons used by the court in the Symes case.  The trial judge characterized Beth Symes as a business woman and compared her to a business man, concluding that the tax legislation was discriminatory.  In contrast, some of the appellate court judgments tended to characterize Beth Symes as a self-employed business woman, contrasting her position to that of an employed woman worker.  In this comparison, Beth Symes “was privileged by her class and made a mockery of section 15 of the Charter by attempting to use her status as a business woman to obtain greater benefits than those available to salaried women.”  It is tempting to see connections between Symes and Bliss in these judicial characterizations of women’s claims since both cases avoid a clear distinction between the treatment of men and the treatment of women.  Moreover, as the dissenting judgment in Symes suggested, “[d]iscrimination cannot be justified by pointing to other discrimination.”

This analysis suggests that there is still a paradox in feminism’s relationship to law, even in the context of section 15 of the Charter.  In spite of the courts’ new role under the Charter, feminist claims to equality may continue to encounter the challenges of legal method: issues may still be defined narrowly; Parliament may still be entitled to deference; social arrangements, not law, may cause discrimination and so not infringe the equality guarantee; and the public/private distinction may continue to influence decision making about entitlement to benefits and the definition of work and family spheres.  In other words, the power of law continues to resist challenges to the status quo, and judges continue to make choices that reinforce the relationships between power and powerlessness to the detriment of sex equality goals.    

What does this conclusion mean for feminism and the law and what does it mean for feminists who are law teachers?  To quote one of my students, who was commenting on this analysis of feminism and law: “It looks pretty bleak.”  Such a comment neatly captures not only the challenges and choices of feminism and the law, but also defines the equality daunting challenges and choices for feminist law teachers.  For those of us who understand law’s paradoxical relationship to women’s equality goals and its ability to both support and resist feminist interventions, the challenge is to present these issues in a way that neither glosses over, nor exaggerates, the problems.  This challenge is tricky and I suggest that it requires us to make three kinds of choices: (1) the acknowledgment of complexity; (2) the recognition of the relationship between law and social arrangements; and (3) the persistence to seek justice – in spite of law’s preference for narrowing the issues, for separating legal and social problems, and for creating different categories for law and justice.
In order to acknowledge the complexity of feminist engagement with law in spite of law’s preference for narrowing the issues, there must be an assessment of feminism and the law that reaches beyond the typical “win/lose” outcome of litigation.  Although the outcome in Symes was not successful, it is arguable that the case, by drawing attention to the personal dilemmas of so many women who are both mothers and paid workers, contributed to a much more widespread concern for these issues and created some pressure for political and legislative changes.  The debate also focused some (perhaps limited) attention to the plight of domestic workers, and it elicited strong dissenting views from the two women members of the Supreme Court of Canada, confirming the possibility of different approaches even within the confines of legal analysis.

The lesson to be learned is that the outcome of a case is only one measure of its impact and that an assessment of feminism and law must take a longer and broader view than the “win/lose” result of a single case.
Second, my student’s comment about the bleakness of my feminist analysis of these cases requires an examination of the relationship between law and social arrangements.  Too often, law defines its boundaries so as to exclude facts that are deemed “irrelevant,” as if the law was sealed off from the world.  Thus, in responding to the challenge of feminism and law, another choice is whether or not to recognize explicitly that the law is a social construction.  “When a particular way of seeing is analyzed, what was accepted as natural is made strange.  Part of that strangeness is the realization that beneath the accepted order of life lie hidden power relations.”  The power of law to define boundaries so as to exclude “irrelevant” facts about women’s lives represents a formidable challenge.  Yet, the power of feminism to critique a construction of law that has safely situated itself outside social life is also a choice, albeit, not an easy one.
The effort to take up these challenges and to resist the power of traditional legal method depends on a third choice, which is whether or not to persist in seeking justice within law.  In the words of Marlene Cano, justice requires lawyers to find solutions to society’s problems and lawyers have a responsibility to seek justice.    
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