Foundations of Law v. Canada: Highlights of Equality Jurisprudence in Canada

Section 1 of the Canadian Bill of Rights
1.(a)
It is hereby recognized and declared that in Canada there have existed and shall continue to exist without discrimination by reason of race, national origin, colour, religion or sex, the following human rights and fundamental freedoms, namely,

(b)
the right of the individual to equality before the law and the protection of the law…
R. v. Burnshines ([1975] 1 S.C.R. 693): challenge to the validity of a section of the Prisons and Reformatories Act, giving longer sentences to those under the age of 22. SCC: “the concept of ‘equality before the law’ did not and could not include the right of each individual to insist that no statute could be enacted which did not have application to everyone and in all areas of Canada”
A.G. Canada v. Lavell ((1973), [1974] S.C.R. 1349): SCC: Bill of Rights was not intended to guarantee the substance of the law, and only that it was to be applied similarly –or in the same way-- to this situated differently  (Indian women) under the law.

Bliss v. A.G. Canada ((1978), [1979] 1. S.C.R. 183). A challenge to s. 46 of the Unemployment Insurance Act, which denied regular unemployment insurance benefits to pregnant women for the 15-week period surrounding the birth of a child. SCC: pregnancy discrimination is not sex discrimination; the equality provisions of the Bill of Rights were intended to address discriminatory penalties rather than to provide equal benefits.

· successful claims were an exception to the rule; jurisprudence served to narrow, rather than expand, the scope of its application

· formal equality: the focus was on the purpose of the law, rather than its effects

· reinforced a “similarly situated” approach:  it was perfectly acceptable for laws to have differential effects when the persons were situated differently

Section 15 of the Charter (1982/1985)
15(l)
Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

Andrews v. Law Society of British Columbia (1989)

· Purposive and contextual approach; attention to effects of law, historical disadvantage

 “Discrimination may be described as a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages on such individual or group not imposed upon others, or which withholds or limits access to opportunities, benefits, and advantages available to other members of society. Distinctions based on personal characteristics attributed to an individual solely on the basis of association with a group will rarely escape the charge of discrimination, while those based on an individual’s merits and capacities will rarely be so classed” (McIntyre, Andrews, para. 37).
Under Andrews, the three questions in determining whether a law was discriminatory: 

(1) whether a law imposed differential treatment between the claimant and others, 

(2) whether an enumerated or analogous ground of discrimination is the basis for the differential treatment, and 

(3) whether the law in question has a discriminatory purpose or effect 
1995 Trilogy: SCC divided on approaches to s. 15
Miron v. Trudel ([1995] 2 S.C.R. 418): successful s. 15 challenge to definition of “spouse” (restricted to ‘married couples) under the Ontario Insurance Act. The SCC allowed the appeal in a 5-4 decision, the majority finding that “marital status” is an analogous ground under the Charter.
Egan and Nesbitt v. Canada ([1995] 2 S.C.R. S13): unsuccessful challenge to the definition of “spouse” (excluding of same-sex couples) spouse in the Old Age Security Act.  SCC: a 5-4 split, discrimination was justified under s. 1.  

Thibaudeau v. Canada ([1995] 2 S.C.R. 627): an unsuccessful challenge to the Income Tax Act requirement that child support payments received by a custodial parent be taxed in the hands of the recipient. Dissent over whether impugned law imposed a burden on the complainants; the nature of the group affected, and the nature of the interest affected.  

· the inconsistency and uncertainty of the Court re:  the scope and application of section 15

· attention to the “relevance” of the distinction or characteristic to the underlying values (ie, purpose) of the legislation effectively importing section 1 considerations into section 15

· the different ways that the Andrews approach could break down, yielding results no different than might have been expected under the Canadian Bill of Rights.  

The Turn to Substantive Equality: 
Eldridge et al. v British Columbia (Attorney General) ([1997] 3 SCR 624): SCC unanimous; BC government required to pay for sign-language interpretation to deaf patients accessing Medicare services. 
· Affirming government’s positive obligation to “promote… equality” through the provision of services

· Accounting for differences/disadvantage
· Explicit re: “substantive equality” 

Vriend v. Alberta (Attorney General) ([1998] 1 SCR 499): exclusion of sexual orientation in Alberta’s IRPA violates s .15
· Positive obligation: government obliged to protect the HR of gays & lesbians
· No reference to ‘relevance’
The Law v. Canada  (1999) analytical framework: (Iacobucci characterizes these as ‘guidelines’; not a strict ‘test’)
(1) Does the impugned law (a) draw a formal distinction between the claimant and others on the basis of one or more personal characteristics, or (b) fail to take into account the claimant’s already disadvantaged position within Canadian society resulting in substantively differential treatment for the purpose of s. 15(1)?;

(2) Was the claimant subject to differential treatment on the basis of one or more of the enumerated or analogous grounds?; and

(3) Does the differential treatment discriminate in a substantive sense, bringing into play the purpose of s. 15(1) of the Charter in remedying such ills as prejudice, stereotyping, and historical disadvantage? (Law v Canada para. 39).
Purpose of s. 15 (Law v. Canada):

“The purpose of s. 15(1) is to prevent the violation of essential human dignity and freedom through the imposition of disadvantage, stereotyping, or political or social prejudice, and to promote a society in which all persons enjoy equal recognition at law as human beings or as members of Canadian society, equally capable and equally deserving of concern, respect and consideration” (Iacobucci, Law v. Canada at para. 54).
Contextual Factors (Law v. Canada)
The following four “contextual factors” are meant to serve as guides for determining whether or not differential treatment on a prohibited ground of discrimination amounts to discrimination in a substantive sense by violating the claimant’s human dignity. These four factors lean towards a finding of discrimination: 

1. the presence of historic disadvantage; 

2. the lack of correspondence between the ground of discrimination at issue and the actual needs, capacities and circumstances of the claimant; 

3. the absence of a purpose or effect that ameliorates the condition of another more disadvantaged group; and 

4. the importance of the interest interfered with by the state.

Observations: the Law test generally
· Dignity becomes the touchstone of equality; discrimination is measured through a violation of dignity (a ‘malleable’ concept that risks a subjective interpretation
· Individualization. Iacobucci J. associates dignity, not with historical, structural or systemic inequality, but with individual feelings and individual integrity. He says, “Human dignity means that an individual or group feels self-respect and self-worth….the manner in which a person legitimately feels when confronted with a particular law.” 
· New and additional hurdles for equality claimants: claimants must show that, in addition to differential treatment on a prohibited ground, human dignity (the purpose of s. 15) has been violated

· Importation of s. 1 considerations into s. 15: onus on complainant to establish that distinctions are discriminatory 

· Contextual factors have been treated as additional steps needed to be satisfied by claimants
· Shift (return) in focus from the impact of the law to the legislative purpose 

Observations on Contextual Factors
· The “correspondence” between the grounds of the discrimination claim and the claimant’s actual situation, replicates the “relevance” or “similarly situated” previously rejected by the Court in Andrews
· Ie: Correspondence: involves a consideration of the objective the impugned law or policy and whether the differential treatment is relevant to the objective: a “relevance” test of formal equality 

· Ie: the rational pursuit of state objectives (balancing the budget in NAPE; favoring married over common-law couples in Walsh; urging workfare in Gosselin) justifies inequalities

· Ameliorative purpose: obstructs claims; potential hierarchy of oppressions 
Impact of Law’s contextual factors (Bruce Ryder)
· the “correspondence” factor, has functioned as the determinative factor in the Court’s equality decisions since Law: thus far proven to be the most important factor in determining whether or not the Court finds a difference in treatment on a prohibited ground to be discriminatory. There’s a direct correlation between the finding on the correspondence factor and the conclusion on discrimination

· Historical disadvantage, far from being the “most compelling” factor as Iacobucci J. suggested it should be in Law, has played a secondary role in supporting the outcome of a discrimination inquiry (only 7/15 cases) 

· Ameliorative purpose supports the outcome (6/15)

· Importance of the interest at stake: (8/15)

Post Law Cases (exmples):

· Law criteria can be used to validate even the most obvious examples of discriminatory treatment, without any shift to section 1, and consequently without any shift of the burden of justification to the government. 

a) Gosselin v. Quebec (2002 SCC 84):  a class action challenge to Quebec welfare reforms (s. 29a of Regulation Respecting Social Aid) that imposed mandatory workfare on recipients under the age of 30, and drastically cut assistance levels for those not participating in an “employability” (i.e., workfare) program.  Louise Gosselin’s monthly benefits reduced from $434-134 monthly) 
· All of the judges applied the Law test, but they split 5-4 on the result of its application, with the majority finding that the impugned regulation did not infringe section 15(1) of the Charter. 

Writing for the majority, McLachlin C.J.: 

First two steps are met: a distinction based on age; for third step, looks directly to contextual factors: 

1. Historical disadvantage: nothing to suggest that 18-30 are disadvantaged; indeed they have greater advantage

2. Correspondence: the purpose of the challenged distinction corresponded to the actual needs and circumstances of individuals under the age of 30. Government enacted incentive-based program to address historic levels of unemployment McLachlin: “This was not a denial of young people’s dignity; it was an affirmation of their potential.”  This logic is akin to the proposition that to make it impossible for a young person to live is to affirm their potential to do so.
3. Ameliorate disadvantage: different position of older and younger recipients is a reasonable basis for the government to tailor its programs
4. Interest affected: the impugned distinction did not undermine the human dignity of the affected individuals. Instead, the regime sought to improve the situation of younger welfare recipients and enhance their dignity and capacity for long-term self-reliance.

b) Walsh v. Nova Scotia: unsuccessful s. 15 challenge to definition of "spouse" in the Matrimonial Property Act of Nova Scotia on the basis of marital status, by granting the division of property provision to married couples only.  Ms. Walsh did not have the benefit of equal division of property, because she and Mr. Bona had not married.  

Bastarache for the majority: 
First two steps are met: distinction based on analogous ground of marital status; the central question of the third step was framed as follows: 

· whether a reasonable unmarried member of a heterosexual couple would find that their exclusion from the division of property regime "has the effect of demeaning his or her dignity".  He said that such a person would not feel demeaned; on the contrary, he or she would feel approbated by the fact that the legislature recognized the “choice” not to marry.  .

c) Trociuk: a successful challenge to provisions in British Columbia's Vital Statistics Act that allowed a mother to refuse to acknowledge the father of her children on the document registering the child's birth. Mr. Trociuk, estranged from his girlfriend when she gave birth to triplets, brought an application to have his name added to the birth certificate, alleging that the provision permitting him to be excluded violated section 15(1) on the basis of sex.  

First two steps are met: a distinction based on sex. The central question of the third step:

Deschamps J. “The impugned distinctions affect significant interests and do so in a way that the reasonable claimant in the appellant's circumstances would perceive as harmful to his dignity.”
“It would be reasonable for him to perceive that the legislature is sending a message that a father's relationship with his children is less worthy of respect than that between a mother and her children.”

(Explicitly denied the significance of historical disadvantage as a marker of inequality (which would fail to satisfy the first contextual factor). She stated that the argument that the fact that the claimant was male weakened the equality claim: “ill founded as a matter of logic and law.” 

Stage of analysis at which unsuccessful s.15 claims failed

(From Bruce Ryder, Cidalia Faria and Emily Lawrence, “What’s Law Good For? An Empirical Overview of Charter Equality Decisions,” (2004) 24 Supreme Court Law Review (2d) 103)

1 = differential treatment; 2 = prohibited ground; 3 = discrimination; s.1 = s.15 violation upheld under s.1

	
	Under Andrews – failure at which stage 

     1               2              3             s.1
	Under Law – failure at which stage 

    1                2              3             s.1
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· a larger proportion of equality claims were dismissed at the prohibited grounds stage of analysis during the Andrews decade than has been the case in the last five years.

· the human dignity stage of the Law analysis has posed a formidable barrier to equality claimants, accounting for the dismissal of the claim in almost two thirds (7/11) of the unsuccessful s.15 cases in the past five years.

· the other hand, the pattern of lower court decisions is very different. After Law, more than two thirds of the s.15 claims rejected by the lower courts fail at the first two stages of the equality analysis, as they did in the Andrews decade. The number of claims failing at the third stage of the analysis has decreased since Law. 

· Compared to the record during the Andrews decade, the number of equality violations that lower courts have found to be justified pursuant to s.1 has increased.

The Four Contextual Factors at Work in SCC Equality Rights Rulings

     X            = the Court found this factor leaned against a finding of discrimination 

·         = the Court found this factor leaned toward a finding of discrimination 

neutral   = the Court found this factor did not lean in either direction

-             = this factor was not addressed

	Case
	Historical Disadvantage?
	Lack of Correspondence?
	Lack of Ameliorative Purpose?
	Important Interest Violated?
	Disc’n?
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	· 
	· 
	-
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	· 
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	15. CFCYL
	· 
	      x
	· 
	· 
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